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The aim of the course of study «EPIL» are as follow:

 to analyse the interaction between the supranational and the national law 

designate the law applicable to a legal private relationship 

 to specify the supranational regulation of the cross-border legal private 

relations.



Exercise:

3 main arias of difference between 

the national PIL provisions on the law 

applicable to the same legal private 

relationship in different states



Differences

torts

 some of the European 

states use the lex loci 

decti commissi

approach,

 some of them use the 

lex loci damni etc. 

succession

 lex patriae or

 lex domicilii



Exercise:

What obstacles are resulting from such 

different approaches?



Obstacles: 

 The legal uncertainty

 the risk of forum-shopping



Support by different grounds:

EU law
 the legal nature is without precedent in legal history

 The competences and powers of the European Union 
are limited by the EU Treaty. 

 evolves around the creation of internal market. 

 In the case of discrepancies between EU law and 
national law, EU law prevails. 

 direct power of the EU with respect to citizens end 
entities 

 Supranational nature 

 is concerned with whether the imposition of a rule 
constitute a restriction to the internal market

PIL
 does not seek to avoid the

disadvantages that result from
discrepancies between national laws

 To locate of the centre of the
relationship.

 core goal is to gain “an international
harmony of decisions” and to serve
international trade as a whole and not
just the needs of intra-Union commerce.

 PIL is not concerned with the political
aims of European integration



Legal Basis of 
Europeanization 

TREATY OF ROME:

TO CREATE THE INTERNAL 

MARKET BY REMOVING 

OBSTACLES TO TRADE



Article 220. Member States shall, so far as is necessary, 

enter into negotiations with each other with a view to 

securing for the benefit of their nationals:

 the protection of persons and the enjoyment and protection of rights 
under the same conditions as those accorded by each State to its own 
nationals;

 the abolition of double taxation within the Community;

 the mutual recognition of companies or firms within the meaning of the 
second paragraph of Art. 58, the retention of legal personality in the event 
of transfer of their seat from one country to another, and the possibility of 
mergers between companies or firms governed by the laws of different 
countries;

 the simplification of formalities governing the reciprocal recognition and 
enforcement of judgments of courts or tribunals and of arbitration awards.



Outcomes of the provisions of the art. 

220

1) Legal means

 Art. 220 did not allow for

harmonization by way of

EU instruments such as

regulations and directives,

it simply referred to the

classical means – treaties

under public international

law

2) Competence

 In art. 220 the promotion of

the unification was left to the

Member States and not

entrusted to the Commission.

And I should add that the

initiative to concluding The

Rome Convention did not

come from the Commission

but from the Member States



3) jurisdiction of the ECJ

 the jurisdiction of the ECJ was restricted to the

interpretation of Union law and it had no

jurisdiction to interpret treaties between the

Member States.

 Therefor additional protocols had to be drown

up in order to extend the jurisdiction of the ECJ

to the interpretation of those treaties.



4) Direct effect

The EU Treaty only addressed to Member

States and not private parties. This is the ECJ

who proved the opposite. The case law of

the ECJ has made far-reaching contribution

to the development of EPIL



ECJ case law

 Van Gend and Loos and Costa v ENEL: individuals could

directly invoke the provisions of the EEC Treaty and the

Union law prevails.

 Union law could not only confer rights upon individuals

but also impose obligations. Defrenne II: the non-

discrimination principle embodied in art. 141 EC also

applied to a contract between an employee and a

private employer.



ECJ case law

 ERTA 22/70 Commission v. Council

the Union has the power to act externally in so far as it is

necessary for the fulfilment of its internal power.

The Member States lose their power to enter into international

treaties once the Union has exercised its competence

internally and this envisaged treaty may affect the scope of

the common rules (the doctrine of implied powers)

Open Skies C-476/98



The main outcome of the Rome Treaty 

in PIL

 the Brussels Convention on Jurisdiction and the

Enforcement of Judgments in Civil and Commercial

Matters, not a Union instrument but a regular international

treaty 1968/1973

 The Rome Convention on the law applicable to

contractual obligations 1980/1990



Treaty of Maastricht (1992)

Article K.l

 For the purposes of achieving the objectives of the Union, in particular the
free movement of persons, and without prejudice to the powers of the
European Community, Member States shall regard the following areas as
matters of common interest:

 (l) asylum policy;

 (2) rules governing the crossing by persons of the external borders of the
Member States and the exercise of controls thereon;

 …

 (6) judicial cooperation in civil matters…”



Treaty of Maastricht (1992)

Article K.lII

 2. The Council may: 

 … without prejudice to Article 220 of the Treaty establishing

the European Community, draw up conventions which it shall
recommend to the Member States for adoption in

accordance with their respective constitutional requirements.

 “…Such conventions may stipulate that the Court of Justice

shall have jurisdiction to interpret their provisions and to rule

on any disputes regarding their application, in accordance

with such arrangements as they may lay down”



Main results of the Maastricht treaty 

in PIL area:

 extension of the subject matter for the unification of the PIL of

the Member States;

 the competence of the Council witch is an organ of the

Community to draw up conventions on judicial cooperation in

civil matters. When there is a majority vote within the Council,

the Member States are obliged to ratify this convention;

 conventions are the subject for the ECJ interpretation. Need

for a special protocol is removed



Amsterdam treaty 1997Article 65 (ex 
Article 73m)

 Measures in the field of judicial cooperation in civil matters having cross-border 

implications, to be taken in accordance with Article 67 and insofar as necessary for the 

proper functioning of the internal market, shall include:

 (a) improving and simplifying:

 - the system for cross-border service of judicial and extrajudicial documents;

 - cooperation in the taking of evidence;

 - the recognition and enforcement of decisions in civil and commercial cases, including 

decisions in extrajudicial cases;

 (b) promoting the compatibility of the rules applicable in the Member States concerning 

the conflict of laws and of jurisdiction;

 (c) eliminating obstacles to the good functioning of civil proceedings, if necessary by 

promoting the compatibility of the rules on civil procedure applicable in the Member 

States.



Amsterdam treaty 1997

 the conflict of laws rules and jurisdiction were directly

mentioned as an area of the cooperation by the EU law

legal means;

 The final step towards the communitarization of judicial

cooperation (including PIL provisions)



Amsterdam treaty 1997: advantages

 No need to go through the proceedings of the national parliaments. New legislation 

enters into force quickly

 The principle of supremacy of Union law over national laws applies whereas the

supremacy of international treaties (the Brussels and Rom conventions) are remains

doubtful

 Provisions on the judicial cooperation is part of acquis communautaire, no need to
accession to the each instrument in case of accession of the new Member States



The Treaty of Lisbon. Art. 81:

 1. The Union shall develop judicial cooperation in civil matters having cross-border implications, based

on the principle of mutual recognition of judgments and of decisions in extrajudicial cases. Such

cooperation may include the adoption of measures for the approximation of the laws and regulations

of the Member States.

2. For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance

with the ordinary legislative procedure, shall adopt measures, particularly when necessary for the
proper functioning of the internal market, aimed at ensuring:

(a) the mutual recognition and enforcement between Member States of judgments and of decisions in
extrajudicial cases;

(b) the cross-border service of judicial and extrajudicial documents;

(c) the compatibility of the rules applicable in the Member States concerning conflict of laws and of

jurisdiction;
(d) cooperation in the taking of evidence;

(e) effective access to justice;

(f) the elimination of obstacles to the proper functioning of civil proceedings, if necessary by

promoting the compatibility of the rules on civil procedure applicable in the Member States;

(g) the development of alternative methods of dispute settlement;

(h) support for the training of the judiciary and judicial staff


